D 3 O L S b R

=
g
T
Wi
s

STATE OF MONTANA
BEFDRE THE BOABRD OF PERSONNEL AFPEALS

[# THE HMATTER OF UNFAIR LABCOH PRACTICE CHARGE WO, 10-9%4:

STEVE WINCHESTER
COMPLATHANT
e FINAL ORDER

HOUNTHRIN LINE - HARY PLUMLEY
DEFENDARNT
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The above-captioned matter came before the Board of Personnel
appemals (Board] on September 27, 1995, Appearcling beforae the Haard
were Margaret L. Sanner, atterney for the defendant, and Richard R.
Buley, attorney for the cemplainant. The zatter before the Board
cancerned whether the hearing officer properly denied a motion to
disniss the unfair labor practiee charge filed by the conplainant.

at the Board proceding, Mr. Buley argued that the unfair labor
practice charge is a violation of state law which results im
avoidance af arbitration pursuant to the terms of the collective
hargaining agreement. In contrast, Ms. Sanner argued that the
unfair labor practice charge alieges a viclation of the collective
bargaining agreement resulting in the reguirement of sehmitting the
dispute te arbitration.

Aftay considering the recard and the arguments made by the
parties, the Board finds the decision of the hearlng officer whizh
denied the =motion o dismiss to be in errcr. Arklcle seven of the
collective bargaining agreement prohibits discrimination against o
persan because of upion activities. A& basis for Lhe unfair labor
aractice charge is discrlpinaticn because of unicn activities.
Thus the unfair labar practice charge is cavered by the collective
bargaining agreement and purauant teo that agreenent, is subject Lo
arbitration. This Board is eof +the opilnion that deferral to
arbitration was the proper procedure in which te present this
digpute pursuant to the Ceollyer doctrine. Ses Collyer Insuiated
Wire, 192 NLRE 837 (1971).

hocordingly, the Board orders as follows:

. IT I5 HERERY ORDERED that the hearing exaniner‘s declsion
to dany defendant’s motion te disniss is reverged.

#. IT I5 FURTHER ORDERED that unfalr labor practice charge
number 10=94 is herchy disnissed.
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DATED this day of Dctober, 1935,

—_—

BOARRD OF PERSONHEL APPEALS

- e r . =4 r _.-IIII
WILLIS M. MCHEEL
PRESIDING QOFFICER

Basrd members Schnefider, Talcott and Hagan concur.

Aaard members McEeen and Henry dissent.
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HOTICE: vYou are entitled to Judicial Review of this Order.
Judicial Review may be obtained by filing a petiticn for Judicial
weview with the Distriet Court no later than thirty (30) days from
the service of this Order. Judicial Review is pursuant to the
provisions of Section 2=-4-701, et =eq., MCA.
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CERTIE OF HAILING

, do hereby certify
T this document was mailed to the
day of October, 15925

Ly
thakt a tree afid ¢
following on the 52
RICHARD ®R. BULEY
ANTTORNEY FOR COMPLATHANT
TIPP & BULEY
PO BOX 377B
MISSOULA MT 59806-377B

MARGARET L. SANNER

ATTORHEY FOR DEFENDANHT

MILODRAGOVICH DRLE STEINBRENNER & BINNEY PC
P2 BOX 4927

HISSOULA MT S9B06=4357
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1 STATE OF MONTANA

DEBARTMENT OF LABOR ANWD INDOSTRY

2 SQARD OF PERSONKEL APPERLS

3| IR THE MATTER OF UMPATA LABOR. PRACTICE CHARGE HC. ‘_'I_:I—E-'--.

3| ETEVE -WINCHESTIZR,

I
I
5 Complainant, |
l
& TE 1 CRDEER
i
Tl MOUNTALIN LIKE - MARY PLUMLEY |
i
B Defendant:, 1
b | L L + i - - - & - -
10 On Ssptember 30, 1893, Complainant filed an Unfair Lahor

11 | pragbice Charge |(Chsrge) with this Hoard alleging that Defendant
121 had wiclated Sectiens 39-31-401(1}), {2}, and (&) and 39-31-301,
131 ) MCA. Complainant contended that his employment suspension-and
141 eventual discharge werze based upen hig unlon activitles and role as

151 Union Shog Steward. Thid Board thereafter issued a Summons.

¢n October 8, 1993, Defendant filed its Respopse denying all
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charges. DPefendant requested that the Charge be deferred, under

the Collyer Dectcrine’, to the grisvance and arbitrakion procedures
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gt forth In the existing collective bargalining agresmant.
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On Occober 25, 1993, this Board isgssued a Recommended Order
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dizmigeing the Charge witheub prejudice finding the parties had
aubmitced Complainant’s suspengion and diecharge conbroversy to the

arbitration process cantained in the existing collective bargaining
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agreement - Thia 3pard noted that deferral to Lhe already schaduled
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arbitration was proper under the Collyer Doctrine, The Eecommendecd
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| gmllyer Inoulated Wirs, 152 NLRB 337, 77 LRRM 1831 (1871)
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Order further provided that this Besard retain jurigdiction for the
sole purposa of entestaiaing:
" ..an sSoproprlate and cimely motion foxr further
censideration upon a proper showing that sither:
th& diggute hag not, within a ressonakle time, been
regalved pursuant to  the parbties' negobiabed
grievancefarbictration procedure; or have resached a
regult which is repugnant Lo the public policy
considerations of the Montana Collective Sargaining
for Public Employeos Ack.®

On November -2, 1993, Complainant timely filed cbhjections to
the Recommended Order. Thersafter, the matter was transferred to
tha Hearipgs Sureace For adjudlicaticn.

Pollowing bws pre-hearing conferences, a date fer a formal
hearing was scheduled and a ¥Wotice of Hearing was issued. Prior to
hearing; Defendant filed a Motion 'To Dismiss. The partles agreed
the Motion Ta Dismiss must be addressed prisr co hearing.
Lherafore, the hearing date was vacated and a briefing schedule wae

watablished,

Defendant argues in Lts Motlon To Dismiss that Complainank’sa
charge, his suspension and discharge, was fully.and f£inally dacided
in the binding arbitrarion which occurred Decamber 1, 13334
Defendant further argues that the matter was properly deferred to
arbitrarion under the Collyer Doctrine and the Spialberc Doctrine.

Complainant argues that, pursuant to the existing collective
bBareaining agreement, any alleged wiclation of federal or atate law

wag not subject to the arisvance.and arkitration procedures and,

therefore, the Collyar Doctrine was inapplicable. Complainant’s

Apislberg Manufscturing Company, 112 WLRE 1080, 36 LARM 1152
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Charge alleges violaticne of Sectioms 33-31-30141), (20, =nd (5)
and 219-31-281, MCA,

In Willifam M, Copverge, Affiliated with the Intermaticnal

Ansocistien af Firve Fighters, Local 435 w. Anaconda-Doer Lodos

Coumbty, ULP Mo, £3-81 (April, 1332) and James Forsman, AfFfiliamted

with the Internaticnal hsscoiation of Fire Fighters, Local 436 va,

Anaconda-Deer Lodge Counky, ULE Ko, 44-B1 (Rpril, 1332), this Board

formally edopted the National Labor Relatlons Board's precedent of
deferring certain unfals labor practice proceedings to an existing
negotiated orievasce and - arhitration procedure -as set-forth in
Collvaer Ingitlated Wire, supra.

ULE W, 43-31 (William . Converse, supral set farch cercain

standazrds lor pre-arbitral deferrali

*The - Collyer decision emphasized that the
prearbitral deferral process was approprlate whera
the underlying dispute centarad il Lhe
interpretation of application of  the collective
bargaining contract.... In practical applicaticn,
the facktor raguires Ehat: (I} the contract
containa language expreszaly governing the subject
of ‘Ehe allegation,  12) the igsuc . ba desmed
appropriate: for resclution by an arbitrater; (3]
ke eenter of: the dispute be interpretation of a
conbtract clause  rather Ethan interpretation of
provigion of tha Act. "

And Further, ULP? No. 43-81 stabndi
rAbsent  spacific allegationa of fact supporting -a
vinlation of Sgctions 38-31-4014{1) or (3), MCA, the
Board of Persommel Appeals can defer: under the
Collyer policy.”®
In this 1imstant mattar, the <Chazrge, a5 Asaerted by
Complainant, apgears to be alleged wviclaticns of che Collective

Bargaining Ace for Public Emploiees and not the existing collective

bargaining agreement he was subjezst under. The Charge, tCherefore,
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1} does mnot oeet the atandards for deferral under the Collyer
+1 Dockzins. Therafore, Defendant's Moticn Ta Dldemise ia heraby
3§ HENTED.

DATED this ‘_?:_-L day of July, 1855:

EOARD OF PERSONMEL AFFEALS

] ey

STAN GERKE

de

5 Hearing Officer
16 SPEECIAL MNOTE

11| Im aceardance with Board's fule ARM 24 .35.21542), the above Ordex
shall beecome the Final Order of this Bpard unless written
12} excepticns are filed within twanty {20) days after sexrvice of this
Order upon the parties.

14
i4

b ok R RSN KR kR
1%

CERTIFICATE OF MAILING
15

The undersigned hereby certifies that trus and correct Eﬂp%es
17| of the forageing decuments were, this day served upon the following
parties or such partiea’ attorneys of record by depositing tha same
18] in the U.2, Mail, postage prepaid, and addressed z2g follows:

13| RAicha=zd R. Buley
Attornsy at Law

2] PoD Hox 37T

Missaula, WMT S%305-3774

Margarelt L, Sannor

A2% Attorney ac Law
B.OC Hax 35957

23| Missoula, MT SSBOE-3%47
24 CATED this day of July, 1F33.
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